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Budoucnost programovani

— "Tradi¢ni koncepce": kddovani/programovani > kod > pfedmét
ochrany
— Matt Welsh, The End of Programming [1]

— Programming will be obsolete. | believe the conventional idea of “writing a program” is
headed for extinction, and indeed, for all but very specialized applications, most software,
as we know it, will be replaced by Al systems that are trained rather than programmed.

(p. 34)

— Al coding assistants such as CoPilot are only scratching the surface of what | am
describing. It seems totally obvious to me that of course all programs in the future will
ultimately be written by Als, with humans relegated to, at best, a supervisory role.

(p. 39)

— So I am not just talking about things like Github’s CoPilot replacing programmers.1 | am

talking about replacing the entire concept of writing programs with training models. (p. 35)

— “Naprogramovany ubrousek” Chat GPT-4
— https://www.youtube.com/watch?v=tQLWBHE5r08
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Budoucnoust kreativity

— Al applications are increasingly capable of generating literary and
artistic works. This capacity raises major policy questions for the
copyright system, which has always been intimately associated
with the human creative spirit and with respect and reward for,
and the encouragement of, the expression of human creativity.”

— ,The policy positions adopted in relation to the attribution of
copyright to Al-generated works will go to the heart of the social
purpose for which the copyright system exists®. ([2], p. 7, 23)

WIPO REVISED ISSUES PAPER ON INTELLECTUAL
PROPERTY POLICY AND ARTIFICIAL INTELLIGENCE
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Figure 7.2 The traditional development phase of the software life cycle

([3], p. 399)
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2. Ochrana pocitacovych programu v
EU/CZ



Ochrana pocitacovych programu v pravu
EU/CZ

— GA Szpunar C-13/20 Top System

— “de facto system of protection sui generis”
— Funkéni povaha, ktera neni reflektovana autorskym pravem [4, s.

2333]
— Explicitné vyjmuta SAS v WPL
— Jako dilo literarni

— Uzivatelské priruCky a manualy > standardni dila
— Pripravny koncepcCni material
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SDEU > originalita

— Mantra originality “vlastni dusevni vytvor autora”

— Hugenholtz/Quintais test
— Domain, Human intellectual effort, Originality/Creativity, Expression ([5], p. 77 a nasl.)

— Kde se manifestuje originalita/kreativita:

— “conception,
— execution,
— and/or finalisation (or redaction)” ([5], s. 74)

— "As long as the output reflects creative choices by a human being at any
stage of the production process, an Al-assisted output is likely to qualify
for copyright protection. This is true even if the Al system has played a
significant or even predominant role in the entire creative process.” ([9], s. 76)
(Relying on Painer)

— ,.. mere human intervention at the conception and redaction stages could
suffice for copyright protection.” ([5], s. 81)
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CAVEAT! (2020!)

— “In extreme cases, the Al system will not leave its users any
meaningful choice beyond pushing a few buttons. Such cases
are evident in the domain of natural language generation (relying
on unsupervised learning), such as the GP-T2 and GP-T3 text
generator from OpenAl discussed above.” ([5], s. 84)

— Je zde myticky “personal touch”?
— Da se najit v pripravném koncep&nim materialu?
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Judikatura

— EU - ITA: pfipad “floral fractal”
(Corte di Cassazione, ORDINANZA
2315/2021, Civile Ord. Sez. 1 Num.
1107 Anno 2023) > a priori neni
vylouCena kreativita, ale je nutno
zjistit skutkové kde je

— USA: Thaler v. Perlmutter (District
Court for the District of Columbia) >
Creativity Machine / work-for-hire

— HUMAN NEEDED!
— “A Recent Entrance to Paradise”
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3. Hledani kreativity (originality) v PKM



Co je to PKM?

— R7 2009/24: ,Tento vyraz zahrnuje rovnez pripravné koncepcni
prace vedouci k vytvoreni pocitacoveho programu za podminky,
Ze povaha techto praci v pozdée/si etape umozni vytvoreni
pocitacoveho programu.”

— Velice precizni nevyjadreni pocCitacoveho programu

— Dacom stazena predbezna otazka

—NL NS, 2019 (ECLI:NL:HR:2018:56) — ne vS8echny materialy jsou
pripravnymi > jen pokud muze byt program pfimym vysledkem
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Dvoji povaha PKM

— It must obviously cover a situation in which a program has been
specified by a formalism — for instance quasi-coding — which
leaves little freedom for a programmer in transforming it into a
source program. But how much freedom should be allowed before
there is an independent literary work and an independent program
has to be decided in the context of a concrete case.“([7], s. 406)

— Co to muze byt ve vysledku?

— Odvozené dilo? Spoluautorskeé dilo? S kym?

— Ale pozor (diky prof. Leistnerovi) je zde manifestovano podkladové
dilo v dostateCne urcite a objektivne urcitelne
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1989: Je to nastroj?

— ...a large number of works are now generated by means of a
computer program which serves as a tool to generate new
programs. The question arises as to whether authorship of these
programs generated by the first computer program should reside
with the creator of the first program, or with the person who
causes it to generate other works. Since the first program is no
different in its function from any other tool used to create a work,
such as an instruction manual by means of which another work is
created, it would seem appropriate that the person who uses such
a tool to generate programs should be considered as the creator
of those programs. [6]

— =
=

CPIT, 14. 9. 2023, PrF MU



1989: The ,,tool“ approach

—,In practice, such a person may be the operator of the computer,
or the natural or legal persons who retain the right to exercise the
rights in programs which they have commissioned or which have
been created by their employees. In these circumstances it is
doubtful that a right to claim paternity of the programs generated
by a machine could be upheld. The human input as regards the
creation of machine generated programs may be relatively
modest, and will be increasingly modest in future.
Nevertheless, a human ‘author’ in the widest sense is always
present, and must have the right to claim ‘authorship’ of the
program.“ [0]
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Realita? Smlouva s uzivatelem ,,nastroje*

GitHub Co-pilot 2. Ownership of
Suggestions and Your Code.
GitHub does not claim any

ownership rights in Suggestions.

You retain ownership of Your Code.

https://github.com/customer-

terms/github-copilot-product-
specific-terms

ChatGPT Art. 3 Content — ,,OpenAl

hereby assigns to you all its right,

title and interest in and to Output”.

https://openai.com/policies/terms-
of-use

J

CPIT, 14. 9. 2023, PrF MU



MU NI
LAW

4. Zavery

SD prompt: two middle-aged
academics thinking about intellectual
property
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Zavery

— PKM - “the last bastion of human creativity”?
— Kédovani — bude nékoho zajimat?

— A kdo je autor?

— Je to jenom akademické téma?
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Dékuji vam za pozornost a vase otazky!

matej.myska@law.muni.cz

@matejmyska
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— https://stablediffusionweb.com/#demo
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