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Zachovavani a zpristupnovani kulturniho dédictvi

= Komplexni vyzva
= Organizacni
= Technicky
= Pravni
= Financni

= (Niggemann, De Decker, a Levy 2011, 32-34)
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Autorské pravo a kulturni dédictvi

VRN L |
= Autorske pravo (?)
= ,Standardni” dilo
= Osirele dilo
= Dilo komercne nedostupne
* Rozmnozenina (Cl. 2 InfoSocS, § 13 AutZ)
= Zpristupneni verejnosti (Cl. 3 InfoSocS, § 18(2) AutZ)
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Soucasna uprava EU/CZ

* |nfoSocS — 32001L0029
= 5 odst. 2 pism. ¢) — ,specifické ukony rozmnozovani*
§ 37 odst. 1 pism. a) AutZ
= 5 odst. 3 pism. n) — ,terminalova vyjimka“
§ 37 odst. 1 pism. c) AutZ
= QOsifela dila — 32012L0028
= § 273, § 27b, § 37a AutZ — vyjimka
= § 103 (2017) — rozSifena kolektivni sprava
= (CZ specifické
= § 97e odst. 4) pism. i), 97f (2017)
ECL pro dila komeréné nedostupna
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Open letter on copyright reform

fo

r online access to cultural heritage

,Our institutions are in a challenging
position operating as custodians of
In-copyright works, where obtaining
copyright permission is time
consuming and is often impossible to
secure, whilst also managing the
public’s expectations in providing
online access.


https://pro.europeana.eu/files/Europeana_Professional/Advocacy/open-letter-on-copyright-reform-online-access-to-cultural-heritage-oct-2015-english.pdf
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Open letter on copyright reform
for online access to cultural heritage

= Ultimately, such a system does
not reflect the legitimate
expectations of Europe and is
contrary to the policy objectives of
the EU and its member states in
the fields of culture and
education.


https://pro.europeana.eu/files/Europeana_Professional/Advocacy/open-letter-on-copyright-reform-online-access-to-cultural-heritage-oct-2015-english.pdf
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Open letter on copyright reform
for online access to cultural heritage

= A copyright system that locks
away large parts of our
collections in museums or
confines them to physical archives
and libraries, that are not always
easy to reach, benefits no one.


https://pro.europeana.eu/files/Europeana_Professional/Advocacy/open-letter-on-copyright-reform-online-access-to-cultural-heritage-oct-2015-english.pdf
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EU Commission's Position
As adopted 14th September, 2016

< View all articles < Previous Article

Next Article —

Article 5

Preservation of cultural
heritage

Member States shall provide for an exception to the
rights provided for in Article 2 of Directive
2001/29/EC, Articles 5(a) and 7(1) of Directive
96/9/EC, Article 4(1)(a) of Directive 2009/24/EC
and Article 11(1) of this Directive, permitting
cultural heritage institutions, to make copies of any
works or other subject-matter that are permanently
in their collections, in any format or medium, for the
sole purpose of the preservation of such works or
other subject-matter and to the extent necessary
for such preservation.

< View all articles < Previous Article

Next Article —

EU Council's Position
As adopted 25th May, 2018

« Previous Article
Next Article —

= View all articles

Article 5

Preservation of cultural
heritage

Member States shall provide for an exception to the
rights provided for in Article 2 of Directive
2001/29/EC, Articles 5(a) and 7(1) of Directive
96/9/EC, Article 4(1)(a) of Directive 2009/24/EC
and Article 11(1) of this Directive, permitting
cultural heritage institutions to make copies of any
works or other subject-matter that are permanently
in their collections, in any format or medium, for the
purpose of the preservation of such works or other
subject-matter and to the extent necessary for
such preservation.

< View all articles «— Previous Article

Next Article —

https://indivigital.com/resources/copyright/article-5/

EU Parliament's Position
As adopted 12th September, 2018

< Previous Article
Next Article —

< View all articles

Article 5

Preservation of cultural
heritage

1. Member States shall provide for an exception to
the rights provided for in Article 2 of Directive
2001/29/EC, Articles 5(a) and 7(1) of Directive
96/9/EC, Article 4(1)(a) of Directive 2009/24/EC
and Article 11(1) of this Directive, permitting
cultural heritage institutions to make copies of any
works or other subject-matter that are permanently
in their collections, in any format or medium, for the
purposes of preservation of such works or other
subject-matter and to the extent necessary for
such preservation.

Ta. Member States shall ensure that any material
resulting from an act of reproduction of material in
the public domain shall not be subject to copyright
or related rights, provided that such reproduction
is a faithful reproduction for purposes of
preservation of the original material.

1b. Any contractual provision contrary to the
exception provided for in paragraph 1 shall be
unenforceable.

+— Previous Article
Next Article —

< View all articles


https://indivigital.com/resources/copyright/article-5/
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Problematicky cCl. 6

= Tristupnovy test (Cl. 5 odst. 5 InfoSocS)
= Zdroj pravni nejistoty
= Preference ,private ordering“ — moznost vyuziti

technologickych prostfedku — TPM — aplikace Cl. 6(4)
InfoSocS

= ,Dobrovolné dohody” mezi nositeli a uzivateli
= ,Vhodna opatreni“ ze strany Clenskych statu
= Nové: Absolutni ochrana ,online” TPM
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EU Commission's Position
As adopted 14th September, 2016

EU Council's Position
As adopted 25th May, 2018

EU Parliament’s Position
As adopted 12th September, 2018

< View all articles « Previous Article
Next Article —

Article 6
Common provisions

Article 5(5) and the first, third and fifth
subparagraphs of Article 6(4) of Directive
2001/29/EC shall apply to the exceptions and the
limitation provided for under this Title.

< View all articles < Previous Article
Next Article —

< View all articles +« Previous Article
Next Article —

Article 6

Common provisions

1. Any contractual provision contrary to the
exceptions provided for in Articles 3, 4(1) and 5
shall be unenforceable.

2. Article 5(5) of Directive 2001/29/EC shall apply
1o the exceptions and the limitation provided for
under this Title. The first, third and fifth
subparagraphs of Article 6(4) of Directive
2001/29/EC shall apply to Articles 3, 4(1) and 5 of
this Directive.

< View all articles «— Previous Article
Next Article —

< View all articles « Previous Article
Next Article —

Article 6

Common provisions

1. Accessing content covered by an exception
provided for in this Directive shall not confer on
users any entitlement to use it pursuant to another
exception.

2. Article 5(5) and the first, third, fourth and fifth
subparagraphs of Article 6(4) of Directive
2001/29/EC shall apply to the exceptions and the
limitation provided for under this Title.

< View all articles «— Previous Article
Next Article —

https://indivigital.com/resources/copyright/article-6/



https://indivigital.com/resources/copyright/article-6/

:g,f;[*;gkf* Cl. 6(4) InfoSocS
4. Bez ohledu na pravni ochranu stanovenou v odstavci 1 ucini Clenske staty v
pripadé neexistence dobrovolnych prostifedku pouzitych nositeli prav, véetne
dohod mezi nositeli prav a jinymi dotCenymi stranami, vhodna opatfeni, aby
nositelé prav zpristupnili uzivateli vyjimky nebo omezeni stanovené vnitrostatnimi
pravnimi predpisy v souladu s €l. 5 odst. 2 pism. a), ¢), d) nebo e), odst. 3 pism.
a), b) nebo e) prostfedky k vyuzivani takové vyjimky nebo omezeni, ato v
rozsahu nezbytném pro vyuziti této vyjimky nebo omezeni, pokud ma takovy
uzivatel k dotyCnému chranénému dilu nebo predmeétu ochrany pfristup.

Clensky stat rovnéz muze takova opatreni pfijmout ve prospéch uzivatele vyjimky
nebo omezeni podle Cl. 5 odst. 2 pism. b) v pfipadé, ze nositelé prav dosud
neumoznili rozmnozovani pro soukrome uziti, a to v rozsahu nezbytném pro
vyuziti uvedene vyjimky nebo omezeni a v souladu s ustanovenimi &l. 5 odst. 2
pism. b) a odst. 5, aniz by se tim nositelim prav branilo v pfijeti odpovidajicich
opatreni tykaJ|C|ch se pocCtu rozmnozenin v souladu s témito ustanovenimi.

Technologicke prostredky pouzivane dobrovolne nositeli prav vCetne tech, ktere
jsou pouzivany pri plneni dobrovolnych dohod, a technologicke prostredky
pouzivané pri plnéni opatreni prijatych clenskyml staty pozivaji pravni ochrany
podle odstavce 1.

Prvni a druhy pododstavec se nevztahuji na dila nebo jiné predmety
ochrany zpristupnéné verejnosti za dohodnutych smluvnich podminek
takovym zpusobem, ze kazdy k nim ma pristup z mista a v dobé, které si
zvoli.

Pokud je tento Clanek uplathovan v souvislosti se smérnicemi 92/100/EHS a
96/9/ES, pouzije se tento odstavec pfimérené.
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EP — definice

= Cl. 2 ,komeréné nedostupnym dilem* se rozumi:

a) cele dilo nebo jiny predmét ochrany v jakékoli
verzi nebo ztvarneni, které jiz nejsou dostupné verejnosti v
Clenském staté prostrednictvim obvyklych obchodnich
kanala;

b) dilo nebo jiny predmét ochrany, které nebyly nikdy
komercné dostupne v clenskem state, pokud neni z
okolnosti daneho pripadu zrejme, ze autor vznesl namitky
proti jejich zpristupnéni verejnosti,

(Odlisna definice od: Memorandum of Understanding on Key Principles on the Digitisation
and Making Available of Out-of-Commerce Works’ 2011)
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Uprava

= Cl. 7 — roz8ifend kolektivni sprava & nova vyjimka (!)
(Recital 22 a)

- (,Publicity measures®)
= Cl. 8 — pfeshraniéni uziti
= Cl. 9 — dialog se zu&astn&nymi stranami


http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2018-0337+0+DOC+XML+V0//EN&language=EN

Vyjimka pro dila komercne nedostupna
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Cl. 7(1a) Clenské staty stanovi vyjimku z prév nebo omezeni prav
stanovenych v ¢lancich 2 a 3 smérnice 2001/29/ES, v ¢l. 5 pism. a) a v
¢l. 7 odst. 1 smérnice 96/9/ES, v ¢l. 4 odst. 1 smérnice 2009/24/ES a

v ¢l. 11 odst. 1 teto smernice, jez umozni institucim kulturniho dédictvi
porizovat kopie komercné nedostupnych del, ktera se trvale nachazeji v
Jejich sbirkach dostupnych online, pro neziskové ucely za predpokladu,
ze:

a) Je uvedeno jméno autora nebo jiného identifikovatelného nositele
prav, ledaze se ukaze, ze to neni mozne;

b) vSichni nositelé prav mohou kdykoliv vznést namitku proti tomu, aby
Jejich dila nebo jiné predmety ochrany byly povazovany za
komercné nedostupne, a vyloucit uplatneni vyjimky na sva dila
nebo jiné predméty ochrany.

1b. Clenské staty stanovi, Ze vyjimka pfijata podle odstavce
1a se nevztahuje na odvétvi nebo typy dél, u nichz jsou k dispozici
vhodna reseni zaloZzena na udelovani licenci, véetné reSeni
stanovenych v odstavci 1. Clenské staty po konzultaci s autory, jinymi
nositeli prav, organizacemi kolektivni spravy a institucemi kulturniho
dedictvi urci dostupnost udéelovani rozsirenych kolektivnich licenci na
zakladé reseni pro konkrétni odvétvi nebo druhy dél.



ramckh  RozSirena kolektivni sprava pro dila komeréné nedostupna
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Cl. 7(1) Clenske staty zajisti, ze pokud organizace kolektivni
spravy uzavre s instituci kulturniho dédictvi jménem svych Clenu
nevyhradni licenci pro nekomercni ucely na digitalizaci a
distribuci komeréné nedostupnych dél nebo jinych predmétu
ochrany, které se trvale nachazeji ve sbirce této instituce, a na
Jejich sdélovani verejnosti nebo zpristupnéni, muze byt tato
nevyhradni licence rozsifena — nebo se mize mit za to, ze se
vztahuje — na nositele prav stejné kategorie jako ti, na které se
tato licence vztahuje a kteri nejsou touto organizaci kolektivni
spravy zastoupeni, pokud:

a) v organizaci kolektivni spravy jsou na zakladé povéreni
nositelu prav siroce zastoupeni nositelé prav v kategorii dél
nebo jinych predmétu ochrany a prav, ktera jsou predmétem
licence,

b) vsem nositelim prav je s ohledem na podminky licence
zaruceno stejné zachazeni,

c) vsSichni nositelé prav mohou kdykoliv vznest namitku proti
tomu, aby jejich dila nebo jine predmeéty ochrany byly
povazovany za komercné nedostupne, a vyloucit uplatnéni
licence na sva dila nebo jine predmeéty ochrany.
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K narodni uprave

= Vyjimka pro pripady nepokryté § 103 AutZ

= Detailn&: MYSKA, Matg&j, 2017. Osifela dila a dila na trhu
nedostupna po novele autorskeho zakona [online].
Konference o Sedé literature a repozitarich 2017
[vid. 2018-09-21]. Dostupnée
z: http://www.nusl.cz/ntk/nusl-367305



http://www.nusl.cz/ntk/nusl-367305

PRAVNICKA
FAKULTA
Masarykova univerzita

Shrnuti

= Zakladni pozitivni tendence ALE
= Preference privatizace V & O
= Pravni nejistota zplusobena 3ST
(absence otevrené vyjimky)
= Komplikovany rezim del komercné nedostupnych



I - Open letter on copyright reform
ud i for online access to cultural heritage

Let us be clear, when we ask for copyright rules
that allow us to fully represent our collections
online, we are not asking for rules that
undermine the ability of creators, publishers or
other intermediaries to earn a living from their
creativity. We want the ability to provide online
access to those works in our collections that are
not actively exploited by their creators or
subsequent rights holders. Improving online
access to works that are not available via other
channels helps promote creators whilst
encouraging new creative activity.


https://pro.europeana.eu/files/Europeana_Professional/Advocacy/open-letter-on-copyright-reform-online-access-to-cultural-heritage-oct-2015-english.pdf
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Zdroje:

= Niggemann, Elisabeth, Jacques De Decker, and Maurice
Léevy. 2011. “The New Renaissance, Report of the
“Comité Des Sages”, Reflection Group on Bringing
Europe’s Cultural Heritage Online’. Brussels.
http://ec.europa.eu/information_society/activities/digital_li
braries/doc/reflection_group/final-report-cdS3.pdf.
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Dékuji za pozornost a tésim se na
dotazy!

Matej Myska
@matejmyska

Podpofeno GA CR PiizpUsobeni vyjimek a omezeni autorského prava, prav souvisejicich a
zvlastnich prav pofizovatele databaze prostredi digitalnich siti (GA17-22474S)
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